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July 19,2004 

VIA ELECTRONIC MAIL 

Marlene M. Dortch, Secretary 
Federal Communications Commission 
445 12th Street, S.W. 
Washington, D.C. 20554 

RECEIVED 
JUL 1 9 2004 

Re: Notice of Ex Parte Meeting by Core Communications, Inc. 
CC Docket No. 99-68, CPD Docket No. 01-171, and WCB Docket No. 03-171 

/ Dear Ms. Dortch: 

Pursuant to section 1.1206 of the Commission’s rules, I hereby submit in the above- 
captioned proceedings this notice of an ex parte meeting held on July 16, 2004 between Bret 
Mingo and myself on behalf of Core Communications, Inc. (“Core”), Pat Williams from the 
Cormac Group and Dan Gonzalez from the FCC. The attached documents served as the basis of 
discussion. Core also discussed the merits of its pending forbearance petition and the events that 
led up to the filing of that petition. This notice of exparte is being filed by hand in CPD Docket 
No. 01-171, as electronic filing is not available in that docket. 

If you have any additional questions, please contact the undersigned. 

Attachment 

cc: Dan Gonzalez (electronic mail) 
Brett Mingo (electronic mail) 
Pat Williams (electronic mail) m 
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Founding 

Core Communications, Inc (now a subsidiary of 
CoreTel Communications, Inc.) was formed in 
August 1997 

telephony services, specializing in the services that 
bridge the gap between traditional telephone 
networlts and the rapidly changing data networks. 

Original goal was to provide both data and 
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Specialization is Key 

0 As a small business, wexalize the need to remain 
specialized - it is our competitive advantage, and a basic 
tenet of market economics. 
Part of that specialization is to remain a carrier focused on 
providing services on a wholesale basis - we do not 
provide end user services. 
Wholesale services include internet connectivity to ISPs, 
data server collocation, and managed modem services 
(both regulated and enhanced). 
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Creating Who 1 e s ale Channels 
0 All of our services are provided to service providers who 

in turn bundle additional services and use our wholesale 
product as a portion of the service they provide to their end 
user customers. 
Providing wholesale services to channel partners requires 
different productization than providing services to end 
users. 
Automation and integration of provisioning processes are 
key facets of our customers’ satisfaction, and our 
understanding of our channel partners needs is a key part 
of our competitive advantage. 

I ‘  
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Regulatory Exposure 

Unfortunately, being wholesale also leaves 
CoreTel greatly exposed to shifting 
regulatory climates and rate structures 
CoreTel has a relatively small percentage of 
the end user value chain with which to 
absorb any negative change. We cannot 
pass on to the end user the change - they are 
our customers’ Customers. ‘8 ,  

1 ‘  
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, 

Next Generation Wholesale 
Connecting SIPNoIP Services 

Services: 
to the PSTN 

With advent of VOIP and SIP applications, and companies 
built around developing these applications, our focus is 
once again to automate and integrate provisioning for this 
new class of wholesale customer. 
Our business plan is to sell “a la carte” services that 
provide connectivity betkeen these new application 
providers and the PSTN 
Target customers include ITSPs, IVR providers, 
interconnect vendors, PBX installers, fax bureaus: any data 
integrated service provider that is SIP-ready can pick and 
choose the wholesale service that fits their needs. 

1 ‘  

.- 
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Sample VOIP/SIP Applications 

8 An IVR provider needs many simultaneous inbound PSTN 
channels, using a few telephone numbers 
A PBX installer wants an ability to provision bi-directional 
PSTN connected IP trunks - an IP PRI, if you will - with 
flexible options. 

9 An ISP which sells a Fax-to-Email service wants an ability 
to reliably provision a single number at a time, to a specific 
end user email account, with as low a transaction cost as 
possible, and without the need to inventory the service. 

7 



Deploying Soft Switch 
Technology 

To support these new customer needs, we have developed 
our own SIP-based soft switch, taking advantage of the 
properties of distributed data networks, rather than forcing 
VoIP implementations to mirror the traditional channel- 
switched world. 
Because of the cost of channelized switch ports, large 
capacity traditional switches are extraordinarily more cost 
effective than small ones, which leads to inefficient use of 
transport networks. 

8 
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A similar ptoxy is available to the extent LECs a k d y  oEcr elements under 

dfectivc tariffs at eitha the f e d d  or state level. For cxample, some network elements, such m 

dedicated mrt, common transport, tandem switching, and collocation cmssc(~111cc1s alrrady 

an availsble unda special acoess tariffs of switched access, whjIe 0 t h  network etemem~, such 

as unbundled local switch ports, alrtady ~n available under state approved, cost-baud tariffs. 

Undcr these circumstrmCu, the rates contained in the tarE& also should be irc.cated as 

PresrnnptiVcly Lawful for purposes of Section 251. 

R. ’Ihe Reciprocal Compensation Provision of the ~ c t  Requim. at a Minimum. that 

’Ibe Act dso imposes a duty on all local exchmge csrrias - sncrrmbcntp and new 

entrants alike -- to establish reciprocal cornpensarion arranganmts for the ”traasport and 

tamhation” of tclecommlmiCation0. 47 U.S.C. 5 251(bXS). lo contrast to the m t a c o d o n  

prohion section 252(d)(2). which applies to thc physical connection bctrncn thc competing 

networks. the reciprocal cornpendon pmvision applies ody to tbe transpoa and kmuaat~ * ’onof 

local calls that orighatc on anothcr carria’s network once the physical c o d o n  has bceo 

established. The reciprocal compensation provision is accompanied by a Kparate &bg 

standard -- to be applied by state commissions in any arbhation p m x d ~  lmdn d o n  252 - 
that is t a i l o d  to the particular citcumstance s when it applies. 

Specifically, the Act p v i d e s  that a state commission shall not mwidcr such. 

anangemts to bc just and rcasonabtc they provide for the mutual and mi- 

recovery by each carrier of the additional costs incurred to krmin8W calls that onginste on the 

otba carr ia ’s  network. 47 C’.S.C. p 252(d)(2)(A). Unlike the pricing stapdsrd for 
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_ _  i n t a w d o n  and access to network elanents, this provision doa not @that tbe price 

d-1Y bc "based On Cost,'' but instcad establishes a price minim-. Aar&&y, 

parties must, at a minimum, be able to m v m  their cost, on a reciprocal basii. precisely 

k a u s c  these V a e n b  arc reciprocal however, and each party must pay the o k  raciprocal 

rates, the Act establishes & a miojmum, and leaves it to the partiest0 determine the pra%c 

tams above this tninimum. 

The A d d s o  permits a b i t d  exception t0 this g m d  de. Theprking stmyhd 

d m  not "pnclude" arrangements b e e n  the parties that d o w  the recovery of cost through the 

"offsetting of reciprocal obligations, including arrangcmcnts that m i y ~  mutual fccovery (such as 

bill-and-keep arrangements)." Section 252(d)Q)(B)(i) (emphasis sdded). By its vcry terms, this 

provision creates an ntccption to tbe right to mover the costs of tmnsportiag and knninating 

calls only where the parties voluntarily waive this right. In fact, by definition, UIC term "weive" 

means to "nliquish voluntarily (as e legal right)." Webster's Third New ZntematioDal ' 

-. 

Dictionary (1993); .%a alsn Black's Law Dictioaary (6th cd. 1990) "([tlo give up [a1 right Or 

claim voluntarily"). It docs not, however, permit arrangQncnts such BS bdl and kaep to be 

impsod by rtgulatory mandate, whethcr in the context of an arbitration or ns an interim 

measure. NPRM at 1 243. 

Moreover, because bill and keep requires LECs to kmf the cost of terminahg 

m c  ova their nctworlcs but precludes them h m  recovering t h e  costs, a mandated bill and 

keep arrangement would constitute a taking in violation of the Fifth Amendment A bill and 

keep arrangement would permit local competitors to occupy the LECs' facilities - * and 

switches - in much the same way that M casement allows the bolder to ocrupy part of a 

41 
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’ 483 US. 825,831-31 (1987). . .  landowner’s proptrty. Src 

And it wuld  allow than to do 50 at a rn rate that would h e  the LE& without any 

compensation for the cat  imposed on them by this marpation of their property. As a dt, a 

~~gulatority mandated bill and keep atrangemcut simply cannot pass mns6tutional muster. & 

Richard A. EpSttin, , CC Docks NO. 95-1 85 

(May 16,1996). Since it k well establishad that ”[wpthh the bounds of fair interpretation, 

gucStior~,” the Commission cannot interpret the Act to parnit mandatory bill and keep 

cMnpensationschanes. 24 F.3d 1441,1445 (D.C. 

Cu. 1994); ssc &Q * 5OOU.S. 173,190-91 (1991). 

Nor would mandating bill and keep make sensc fkom an cconomic or policy 

standpoint, men if such mandatory arrangements wmc not already forbidden by the Act and the 

Constitution. Mandating bill and kcep would force LEG to tcnninak calls on tbci networks at‘ . 

a m rate that is Unquestionably below cost. This would creak a subsidy for competing 

providers like AT&T, MCI, MFS. Tcleport, TCI, Timc Warner, and the nation’s largest cable 

companies, who by no Stretch of the imagination arc in need of one. It would do SO. moreover, at 

a t ime that Congress hat directed the Commission to eliminate hidden Jubsidi- and would forcc 

the LECs’ other customers to bcar the wst of this subsidy. And baause bill and kccp fkcs d 

competing provider from any accountability for tbe costs it impos~l on the incumbtnt LEC, bill 

and kecp eliminates any incentive to use the LECs’ termination wnice efficimtly and will lead 

to aonomicalty wasteful behavior. Hausman Aff. a! 9-10. 
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P R W g  bill and keep is rejected, as it must be. the notice asks whether there is 

a readiIy available proxy that could be wd by state commissions to benchmark the 

rraclonableaess of ncipmcal cornpenration mtu. NPRM at 1 234. As discussed above, *en 

the 

Variations. Nooaheless, it rnay k po&ble to derive a proxy for a presumptively lawful 

mipocsl CompcnSatiOn rate from existing access charges. Anording to the Commission, for 

example, the national average charge for switched accesg is approximately I ccnt pa minute, 

(on~e the CCLC and RIC arc deducted), plus an ndditional2 tmth of a cent per &Ute for 

tandem Jwitchingand transpon when a call terminates at anaccess tandem. b Bill aad Keep 

NPRM at n.83. l k s e  rates were initially established b e d  upan rcguIatorily presuibcd costs, 

and have b a n  subject in most cases to price cap for over 5 years. NPRM at 7 234. As a result, 

any reciprocal compensation rate that b set at or below thcst levels should be p m c d  lawful, 

without a further showing. 

in the industry, any fixed proxy is problematic and must allow for individual 

lbesc numbcn also answer an additional question raised by the notice: Whetba 

the reciprocal compensation rata paid by compding carrim to one another must be -Ctl’iCd 

in every instaDcc , by which thc notice a p t l y  means “the same.” NPRM at 9 235. Tbcn is 

OM instance in which the Bllswcr is clearly no. ’ibc reciprocal compensation rate for calls 

delivered to an access tandem -- for which the termhthg carrier will incur the Cost Of tandem 

switching and transport - should be allowed to be higher than for calls delivered to an end office 

-- which do not incur those +ditional costs. Case NO. 8584, Phase LI, Order NO. 

72348 @a. 28.1995) at 31. This would allow LECs to more =mkly  reflect their UdmIying 

cost structure. And by permining M originaling carrier to obtain a lower rate by opting to deliver 
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- traffic ai the end office as t d € i c  volnma grow, it would alw provide comct economic 

incentives to makt efficient use of the tcnninating caden network, and thereby help to avoid 

inefficient overioading of tandem switch- 
. .  

x. necomrm?u . ion ShouldNot Adopt Resnlc Rules that Inhibit 
-- 

.. 
As With the other of section 251, the d e  p r o v ~ m  rclia opon 

- negotiations bctwecn the parties, and state arbittations whae negotiations fail. In order to allow 

this process tow& as C o ~ s s  htmded, the Commission should l i l  any rcgulatiws it &pti 

to implement the d e  provision to the following general guidelines. 
.- 

A. k u n t ~  Should be Based Upon Net Avoided Avoided 

Tbc Commission bas correctly noted that avoided costs should k determined on a 

“net” basis. Any marketing, billing, collection, and similar costs that are d a t e d  with o&dng 

retail services should therefore be “offset by any portion of those cxpmscs that EECs] incw in . . 

the provision of wholesale Srrvic~s.” NPRM at 1 180. This conclusion is sound becaw a LEC 

providing retail telecommunications services to rcsellcrs must incur costs to market, bill and 

collect for those Sm’ces. 

Because wholtsale services may be provided in several different ways, moreover, 

the mpenscs associated with doing 50 will likely vary across rrscllers. For cxmple. high 

volume rrsellen may orda wholesale service through electronic interfaces while other x#eUrrS 

may rely on manual pvccssc,%, such 8s telephone calls and faxes. The Commission’s gUi&lmes 

should therefort allow the piuties to negotiate the costs of providing wholesale K M ~ S  &.her 

- 
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a reduction to wholesale discounts or as separete charges. They should not attempt to prescribe a 

Eookie rimer fornula for setting w b l d e  rates. 

B. State Commissioar Must Be Permitied to ImpscRcasonable Clw of 

The Act preserves the authority of states to "prohiit a r t s e k  that obtains at 

wholesale raks a telecommunications smice that h available at rctail only to a category of 

subscribas from offeting such strvice to a d X S m  cate~ory of subsuik-" 47 U.S.C. 8 

251(c)(4)(B). As an example of a reasonable d e  restriction, the Commission comedy states 

that Congress never intended to allow COFnpeting carriers to purchase a Service offmd at 

subsidized prices to a specified category of sub&- and tben resell it to customen that arc not 

eligible for the subsidizbd service. NPRM at 1 176. The Commission's guidelines shouId 

therefore preserve state authority to impose reaJonablt class of service testrictions. 

Mrnpting state authority to ;mposC such restrictions, on tbc otha hand, would 

place LECs at a severe competitive disadvantsgc and undcnnm c their existing rate structures. 

For example, business mtcs generally arc higher than residential rata for comparable services in 

order to subsidize these Iatttr customers. If services could be purchar;td at wholesale residential 

rates and resold to business customers, the LEC's higher business rates would no longer be 

competitive and the public policy basis for sepamte midentid and business retail rates would be 

undetmined. 

C. wholesale F'ricing Obligations Do Not Apply to DiscoUnt and 

Any Commission guidelines should make clear that the obligation to o f k  

services for resale at wholesale races ertends o d y  to t h e  incumbent L X ' s  standard retail 
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recovering their total costs would constitute an unauthorized taking of the LECs’ property. 

Epstein Dccl. at 2 (attached as Exh. 2). Nonetheless the proponents of incremental cost pricing 

claim that there can be no taking when revenues are lost to competition. Perhaps so. But that is 

not the issue here. The issue here is whetha 

deny LECs the ability to recover costs they have actually incurred. They cannot. a, a, 
w, 486 U.S. 299.308 f19R9): -wa & 

EEK. 810F.2d 1S68,1178@.CCir. 1 9 8 7 ) ( m h )  

can mandate prices that 

v11. 

The most blatant exampk of a plea for a government handout comes from those 

parties who urge the Commission to adopt a recipmcal compensation price of zero. which hey 

euphemistically refer to as ”hill and kcep.” A more appropriate name, however. would be ‘‘m 
and keep,” since it will bilk the LECs’ customers our of their money in order to subsidize entry 

by the likes of AT&T, MCI. and TCG. As we demonstrated in our opening commmtr. a .- 

regulatorily mandated pricc of zero - by any name -- would violate the Act, the Constitution. 

and sound economic principles. SrC Bell Atlantic Br. at 40-42. 

Indeed. the proponents of bill and keep appear to recognize the flaws in their 

proposal. and shift their focus here to arguing that the FCC should mandate bill and keep as an 

”interim” pricing mechanism. and as a default price when parties do not agree lo a different We. 

AT&T Br. at 69; MCI Br. at 52-53: TCG Br. ai 8344 .  “’ This will create a *?threat point,”so the 

l9 Some partitsalso have suggested that the cost to terminate calls during off-peak 
periods is very low, and that setting prices at zero during thox periods is close enough. In 
reality, while setting different pcak and off-@ prices may make sense in some contexts, here 
it would merely encourage providers to find ways to modify their traffic flows -- and thereby 
effectively change the peak - in order to take advantage of rhc zero ra t s  while forcing LECs to 
incur peak load COSTS. Under these circwsmces. peak and off-peak users must share the costs 



argument goes, that will encourage LECs to negotiate reasonable rates for reciprocal 

compensation. But whether they are termed interim or p a n e n t ,  mandatory bill and keep 

arrangements suffer from the same flaw. and simply cannot be squared with the Act's mandate 

that LECs be permitted to recover their costs absent a valuntary waiver of th right. &I1 

Atlantic Br. at 42. Nor will adopting bill and keep as a mandatory solution encourage partia to 

negotiate a reasonable price. It will do the opposite So long as competitors know that tbey can 

get a zero rate if they do not agree to something else. the r m l t  will be bill and keep in 
3' 

demanding too high a rate reflects a fundamental misunderstanding of the market. If these m e r  

me set too high. the result will be that new entrants. who are in a much bctta position to 

selectively market their services. will sign up customers whose calls are predominantly inbound, 

such as credit card authorization centers an internet access providers. The LEC would fmd '. 

itself writing fargc monthly checks to the new entrant. By the same token, setting rates too low 

will merely encourage new enbants to sign up customers who= calls are prrdorninantly 

outbound, such as telephone solicitors Ironically. under these circumstances. the LEG' current 

customers not onIy would subsidize entry by competitors. but would subsidize low rates for 

businesses they may well nol want to hear from 

u 

case. 

Moreover. the notion that bill and keep is necessw to prevent LECs from 

of capacity, and it would be irrational to set a price of zein during any period. & Kahn, Tlx 
-. Vol. 1 at 91-93. 
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CORE-VERIZON INTERCONNECTION TIMELINE 

1999 Core begins substantial investment for implementation of 
its business plan in Delaware, New York and 
Pennsylvania. 

February 2000 Core requests interconnection with Verizon in 
Philadelphia. 

June 2000 Core requests interconnection with Verizon in Pittsburgh 
and New York City. 

April 2001 FCC issues ISP Remand Order - growth cap and new 
market bar apply for all caniers that were not exchanging 
traffic pursuant to an interconnection agreement prior to 
April 18,2001. 

April 2001 14 months after Core’s request, Verizon completes 
interconnection with Core in Philadelphia. Core begins to 
offer service in Philadelphia. 

June 2001 12 months after Core’s request, Verizon completes 
interconnection with Core in Pittsburgh and New York 
City. Core begins to offer service in Pittsburgh and New 
York City. 

February 2004 Maryland F’ublic Service Commission finds Verizon 
“violat[ed] the standards of the [interconnection 
agreement, incorporating the 1996 Act,] that require 
interconnection equal in quality; at a technically feasible 
point; and that is just, reasonable and nondiscriminatory; 
in addition to fail[ingJ to meet a commercially reasonable 
standard of good faith.” 



TAB E 



Federal Comm anications Corn mission FCC 01-131 

DISSENTING STATEMENT OF 
COMMISSIONER HAROLD FURCHTGOTT-ROTH 

Re: Implementation ofihe Local Compeiition Provisions in the Telecommunicatiom Act of 
1996 and Inter-Carrier Compensation for ISP-Bound TraBc, Order on Remand and 
Report a d  order, CC Docket NOS. 96-98,99-68. 

To some observers, the Telecommunications Act of 1996 (“I 996 Act”), in general, and 
sections 251 and 252 (47 U.S.C. $5 251 and 252), in particular, have become unnecessary 
inconveniences. The poster child for those who proclaim the 1996 Act’s failure is reciprocal 
compensation. It has led to large billings - some paid, some unpaid - among 
telecommunications carriers. These billings have not shrunk, in large part because the 
Commission’s interpretation of the pick-and-choose provision of the Act (47 U.S.C. $ 252(i)) has 
led to unstable contracts, with perverse incentives for renegotiation. 

Reciprocal compensation is an obscure and tedious topic. It is not, however, a topic that 
Congress overlooked. To the contrary, in describmg reciprocal compensation arrangements in 
sections 25 1 and 252, Congress went into greater detail than it did for almost any other 
commercial relationship between carriers covered in the 1996 Act. Among other things, 
Congress mandated that reciprocal compensation arrangements would be: 
(1) made by contract; (2) under State supervision; (3) at rates to be negotiated or arbitrated; and 
(4) would utilize a bill-and-keep plan only on a case-by-case basis under specific statutory 
conditions. See 47 U.S.C. $$ 251@)(5), 252(a), 252(b), 252(d)(2). 

Faced with these statutory mandates, how should the large billings for reciprocal 
compensation be addressed? Renegotiating contracts would be the simple market solution, only 
made precarious by our pick-and-choose rules. Another solution would be to sbek review of 
reciprocal compensation agreements by State commissions. Other solutions would be for this 
Commission to change its pick-and-choose rules or to issue guidelines for State commission 
decisions (see AT&T Cor-. v. Iowa Utilities Bd, 525 US. 366,385 (1999)). 

. 

h h  of these solutions, of course, would reflect at least a modicum of respect for States, 
their lawmakers, their regulators, federal law, and the Congress that enacted the 1996 Act. Each 
would also be consistent with, and respectful of, the prior ruling on reciprocal compensation by 
the Court of Appeals for the D.C. Circuit. See Belt Atluntic Tel. Cos. v. FCC, 206 F.3d 1 (D.C. 
cir. 2000). 

There is, however, one solution that is not respectfd of other govemmental institutions. 
It is a solution that places under exclusive federal jurisdiction broad expauses of 
telecommunications. It is a solution that does not directly solve the problem at hand. It is a 
solution that can be reached only through a twisted interpretation of the law and a vitiation of 
economic reasoning and general common sense. That solution is nationwide price regulation. 
That is the regrettable solution the Commission has adopted. 

The Commission’s decision has broad consequences for the f h r e  of telecommunications 
regulation. In holding that essentially all packetized communications fall within federal 
jurisdiction, the Commission has dramatically diminished the States’ role going forward, as such 
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communicBtioIls are fast becoming the dominant mode. Whatever the merits of this reallocation 
of authority, it is a reallocation that properly should be made only by C-s. It certainly 
should not be made, as here, by a self-serving federal agency acting unilaterally. 

It will spin nationwide mandatory price regulation as “deregulation.” It will spin the 
abandonment of States and contracts as “good govemmcnt.” 

There is doubtlessly underway a publicity campaign by the proponents of today’s action. 

The media might be spun by this campaign. The public might be spun. But it will be far 
more diflicult to convince the courts that the cumnt action is lawdid. 

A Flawed Order From Flawed Decisionmaking 

Today’s order is the product of a flawed decisionmaking process that occurs all too 
firequently in this agency. It goes like this. First, the Commission settles on a d&d outcome, 
based on what it thinks is good “policy” and without giving a thought to whether that outcomt is 
legally supportable. It then slaps together a statutory analysis. The reSult is an order like this 
one, inconsistent with the Commission’s precedent and hught  with legal difficulties. 

In March 2000, the Court of Appeals for the D.C. Circuit vacated the Commission’s 
conclusion that section 251@)(5) does not apply to calls made to Internet service providers 
(“ISPs”). See Bell Arlmtic, 206 F.3d at 9. The court ruled that, among other things, the 
Commission had not provided a “satisfactory explanation why LECs that terminate calls to ISPs 

g . . . local telecOmmunications m c , ’  and why such traffic are not properly seen as ‘terrmnatm 
is ‘exchange access’ rather than ‘telephone exchange SCIvice.’’’ Id 

. .  

The Cornmission has taken more than a year to respond to the court’s r e d  decision. 
My colleagues some time ago decided on their general objective - ssserting section 201(b) 
jurisdiction over ISP-bound traffic and permining incumbent d e s  to ramp down the payments 
that they make to competitive ones. The delay in producing an order is attributable to the 
difficulty the Commission has had in putting together a legal analysis to support this result, 
which is at odds with the agency’s own precedent as well as the plain language of the statute. 

Today, the Commission rules, once again, that section 251(b)(5) does not apply to ISP- 
bound traffic. In a set of convoluted arguments that sidestep the court’s objections to its previous 
order, the Commission now says that ISP-bound traffic is “information access,” which, the 
Commission asserts, is excluded ‘%om the universe of ‘telecommunications’ referred to in 
section 25 1 @)(5)” (Order as 23,30) - despite the Commission’s recent conclusion in auothez 
context that “information access” is not a separate category of service exempt fiom the 
requirements of section 25 1. See Deploymenr of Wireline Services mering Advanced 
TeIecommunications CapubiIig, Order on Remand, 1 5 FCC Rcd 385, n46-49 (1 999) 
C‘Advanced Services R e d  &de?). 

The result will be another round of litigation, and, in all likelihcmd, this issue will be back 
at the agency in another couple of years. In the meantime, the uncertainty that has clouded the 
issue of compensation for ISP-bound traffic for the last five years will continue. The 
Commission would act far more responsibly if it simply recognized that ISP-bound traffic comes 
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within section 25 10x5). To be sure, this conclusion would mean that the Commission could not 
impose on these communications any rule that it makes up, as the agency believes it is permitted 
to do under section 20 1 @). Rather, the Commission would be forced to work within the conf-mes 
of sections 251@)(5) and 252(d)(2), which, among other things, grant authority to State 
commissions to decide on “just and reasonable’y rates for reciprocal compensation. 47 U.S.C. 4 
252(d)(2). But the Commission surely could issue “rules to guide the state-commission 
judgments” regarding reciprocal compensation (lows UriZities Bd, 525 U.S. at 385) and perhaps 
could even put in place the same compensation scheme it orders here. At the same time, the 
confusion that this order wiil add to the agency’s already bewildering precedent on Intemet- 
related issues would be avoided. 

The Commission’s Pmious Order and 
the Court’s Remand Decision 

To see how far the Commission has come in its attempt to assert section 20 1 (b) 
jurisdiction over ISP-bound traffic, let us briefly review the court’s decision on the 
Commission’s previous order, which receives little attention in the order released today. In its 
previous order, issued in February 1999, the Commission focused on the jurisdictional nature of 
ISP-bound tcaffic. See Implementation of the Local Competition Provisions in the 
Telecommunications Act of 1996; Inter-Carrier Compensation for ISP-Bound TraBc, 
Declaratory Ruling, 14 FCC Rcd 3689 (1 999) (“Reciprocal Compensation Declaratory Ruling”). 
Applying an “end-to-end“ analysis, the agency concluded that calls to ISPs do not terminatt at 
the ISP’s local server, but instead continue to the “ultimate destination or destinations, 
specifically at a[n] Inkmet website that is often located in another state.” Id 7 12. Based on this 
jurisdictional analysis, the Commission ruled that a substantid portion of calls to ISPs are 
jurisdictionally interstate, and it described ISP-bound t d i c  as interstate “access service.” Id. 

transport and termination of local traBic, section 25 1 (b)(S)’s obligations did not apply to ISP- 
bound calls. See id fl7,26. 

17,18. The Cornmission reasoned that, since reciprocal compensation is required only for the 

1. The Court Asked the Commission W h y  ISPs Arc Not Like Other Local 
Businesses 

The court vacated the Commission’s decision. It held that, regardless of the jurisdictional 
issue, the Commission had not persuasively distinguished ISPs fiom other businesses that use 
communications services to provide goods or services to their customers. See Bell Atlantic, 206 
F.3d at 7. In the court’s view, the Commission had failed to explain why “an ISP is not, for 
purposes of reciprocal compensation, ‘simply a communications-intensive business end user 
selling a product to other consumer and business end-users.”’ Id (citation omitted). 

2. The Court Asked the Commission Why Calls Do Not Terminate at ISPs 

The court also questioned the Commission’s conclusion that a call to an ISP did not 
“terminate“ at the ISP. “frlhe mere fact that the ISP originates further telecommunications does 
not imply that the origml telecommuuication does not ‘terrmnat ’ e’ at the ISP.” Id The murt 
concluded that, “fi]owever sound the end-toend analysis may be for jurisdictional purposes,” 
the Commission had failed to explain why treating these “linked telecommunications as 
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continuous works for purposes of reciprocal compensation.’’ Zd. 

3. The Court Asked the Commission How Its Treatment of ISP-Bound Traffic 
Is Consistent with Its Treatment of Enhanced Service Providers 

The court also wondered whether the Commission’s treatment of ISP-bound traac WBS 
consistent with the approach it applies to enhanced service providers (“ESPs”), which include 
ISPs. See id at 7-8. The Commission has long exempted ESPs b m  the access charge system, 
effectively treating them as end-users of local service rather than long-distance carriers. The 
court observed that this agency, in the Eighth Circuit access charge litigation, had taken the 
position ‘‘that a call to ai information service provider is redly like a call to a local business that 
then uses the telephone to order wares to meet the need.” Id at 8. The court rejected as “not 
very compelling” the Commission’s argument that the ESP exemption is consistent with the 
understanding that ESPs use interstate access services. Id 

4. The Court Asked the Commission Whether ISP-Bound Traffic is “Exchange 
Access” or “Telephone Exchange Service” 

Finally, the court rejected the Cornmission’s suggestion that ISPs are ”users of access 
service.” Id. The court noted that the statute creates two statutory categories - “telephone 
exchange senice” and “exchange access’’ - and observed that on appeal, the Commission had 
conceded that these Categories occupied the field. Zd If the Commission had meant to say that 
ISPs are users of “exchange access,’’ wrote the court, it had “not provided a satisfactory 
explanation why this is the case.” Id 

The Commission’s Latest Order 

Today, the Commission fails to answer any of the court’s questions. Recognizing that it 
could not reach the desired result within the framework it used previously, the Commission 
offers up a completely new analysis, under which it is imlevant whether ISP-bound traffic is 
“local” rather than “long-distance” or ”telephone exchange service” rather than “exchange 
access.” 

In today’s order, the Commission concludes that section 25 I (b)(5) is not lidtcd to local 
traffic as it had previously maintained, but instead applies to all ”teiecommunications” traffic 
except the categories specifically enumerated in section 25 l(g). See Order n32,34. The 
Commission concludes that ISP-bound trafiic fdls with one of these categories - ”infoxmation 
access” - and is therefore exempt from section 25 l(b)(5). See id. 1 42. The agency wraps up 
with a determination that ISP-bund tra&c is interstate, and it thus has jurisdiction under section 
201(b) to regulate compensation for the exchange of ISP-bound M c .  See id. 88 52-65. 

The Commission’s latest attempt to solve the reciprocal compensation p d e  is no more 
successful than were its earlier efforts. As discussed below, its determination that IS-bund 
traffic is ‘‘information access” and, hence, exempt h m  section 25 1 (b)(5) is inmmistent with 
still-wann Commission precedent Moreover, its inteqmation of section 25 l(g) -ot be 
reconciled with the statute’s plain language. 
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1. Today’s decision is a complete reversal of the Commission’s recent decision in the 
Ahmced Services Remand Order. In that order, the Commission rejected an argumemt that 
xDSL traffic is exempt from the unbundling obligations of section 251(c)(3) as “information 
access.” Among other things, the Commission found meritless the argument that section 251(g) 
exempts “information access” traffic fiom other requirements of section 25 1. Id 7 47. Rather, 
the Commission explained, ”this provision is merely a continuation of the qual access and 
nondiscrimination provisions of the Consent Decree until superseded by subsequent regulations 
of the Commission.” Id According to the Commission, section 251(g) “is a transitional 
enforcement mechanism that obligates the incumbent LECs to continue to abide by equal access 
and nondiscriminatory interconnection requirements of the MFJ.” Id The Commission thus 
concluded that section 25 1 (g) was not intended to exempt xDSL trafiic fiom section 25 1 ’s other 
provisions. See id fl47-49. 

In addition, the Commission rejected the contention that “information access” is a 
statutory category distinct h m  ‘’telephone exchange service” and “exchange acces~.~’ See id 
146.’ It pointed out that “‘information access' is not a defined tam under the Act, and is cross- 
referenced in only two transitional provisions.” Id 1 47. It ultimately concluded that nothing in 
the Act suggests that “information accw~’~ is a category of services mutually exclusive with 
exchange access or telephone exchange service. See id. fi 48. 

The Commission further determined that ISP-bound traffic is properly classified as 
“exchange access.” See id a 35. It noted that exchange access refas to “access to telephone 

travel outside an exchange.” Id. 1 15. Applying this definition, and citing the Reciprocal 
Compensation Declaratory Ruling, the Commission reasoned that the service provided by the 
local exchange carrier to an ISP is ordinarily exchange access service, ”bccausc it enables the ISP 
to transport the communication initiated by the end-user subscriber located in one exchange to its 
uttimate destiaation in another exchange, using both the services of the local exchange carrier 
and in the typical case the telephone toll service of the telecommunications carrier responsible 
for the intmexchange transport.” Id. 7 35. 

. .  
exchange services or facilities for the purpose of originating or mmmatmg communica!ions that 

The Arfvanced Services Remand Order was appealed to the D.C. Circuit. See WoddCom, 
2001 WL 395344. The Commission argued to the court in February that the term “information 
access” is merely “a holdover term from the MFJ, which the 1996 Act Supersedes,’’ WorZdCom, 
I.. v. FCC, Brief for Respondents at 50 (D.C. Cir. No. 00-1002). Its brief also emphasized that 
section 251(g) was “designed simply to establish a transition h m  the MFJ’s equal access and 
nondiscriminati on provisions . . . to the new obligations set out in the statute.” Id 

Today, just two months after it made those arguments to the D.C. Chcuit, the 
Commission reverses itself. It now says that section 251(g) exempts certain categories of trafZc, 
including “informaton access,” entirely h m  the requirements of Section 251(b)(5) and that ISP- 
bound traffic is “information access.” See Order ‘An 32,34,42. The Commission provides nary a 

’ lhi aspect of the Ah.cmccdSmtices Romnnd order was remanded to the Commission by the D.C. C i t  bccauJc 
of its reliance on the vacated Rec@rtxal Compensotim Declarcrory Ruling. See WorlZom, Im. v. FCC, No. 00- 
1062,200l WL 395344,+5-’6 @.C. Cir. Apr 20,2001). 
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word to explain this reversal. 

Of course, the Commission’s conclusions in the Advanced Services Remand Order that 
ISP-bound traffic is “exchange access” and that the term “information access” has no relevance 
under the 1996 Act were themselves reversals of earlier Commission positions. In the Non- 
Accounting Safeguarcls Order: the Commission concluded, relying in part on a purported 
distinction between “exchange access” and “infarmation access,” that ISPs “do not use exchange 
access as it is defined by the Act” Id 7 248. In that order, the Commission was faced with 
determining the scope of section 272(e)(2), which states that a Bell operating company ySOC”] 
“shall not provide any facilities, services, or information regarding its provision of exchange 
access to [a BOC affiliarel unless such fhcilities, services, or informaton arc made available to 
other providers of interLATA services in that market on the same tenus and conditions.” 47 
U.S.C. $272(e)(2). The Commission rejected the argument that BOCs are required to provide 
exchange acctss to ISPs, reasoning that ISPs do not w exchange access. See Non-Accounting 
&figuar& Order 7 248. In making that decision, the Commission relied on the language of the 
statute as well as the MFJ’s use of the term "information access.” See id f 248 & n. 621. As the 
Commission explained, its “conclusion that ISPs do not use exchange access is consistent witb 
the MFJ, which recognized a diffmnce between ‘exchange access’ and ‘information access.”’ 
Id. 7 248 n.621. 

Thus, in reversing itself yet again, the Commission here follows a time-honored tradition. 
When it is expedient to say that ISPs use “exchange access“ and that there is no such thing as 
“information access,” that is what the Commission says. See AdvancedService Remand Order 
Oa 46-48. When it is convenient to say that ISPs use the local network like local businesses, then 
the Commission adopts that approach. See Access Charge Reform, First Report and order; 12 
FCC Rcd 15982,1345 (1997). And, today, when it helps to write that ISPs use “information 
access,” then that is what the Commission writes. The only conclusion that one can soundly 
draw fiom these decisions is that the Commission is willing to make up whatever law it can 
dream up to suit the situation at hand. 

Nevertheless, there is one legal proposition that the Commission has, until now, 
consistently followed - a fact that is particularly noteworthy givm the chum in the 
Commission’s other legal principles. The Commission has consistently held that section 251(g) 
serves only to ‘‘preserve0 the LECs’ existing equal access obligations, originally imposed by the 
MFS.” Operator Communications, Inc., D/B/A Oncor Communications, Memorandum Opinion 
and Order, 14 FCC Rcd 12506, 7 2 n.5 (1999)’ Today’s order ignoresthis precedent and 

a Inpiemtation of the Non-Accounting solegull& O/setions 271 and272 of the Commvnicaions Act of1934. 
as Arne&, First Report a d  Orda end Further Notice of Proposed Rul*naking. I 1 FCc Red 2 1905 (1 996) ?NO* 
Accounting safeguordr Or&r“). 

’ See afso, e.g., AppIicationfir Review and Petition fir Reconsi&ration or Clmijkation of Declaratrory Rding 
Regarding U S  West P e r ~ i m  To Conroli&te Laas in Minnesota andArizona, Munorandurn Opinion and Order, 
14 FCC Rcd 14392, q 17 (1999) (%I Kction 25l0, Congms delegated to the Commission sole authorityto 

the ‘equal access and nondiscriminatory mtercoancction restrictions and obligations’ that applied under 
the AT&T Consent Decm.”); AT&T Coporation, et a[., Compiainam, Munorsndum Opinion and orda, 13 FCC 
Rcd21438,~5(1998)(”Scparately,section251(g)requirrstheBOCs,bothprr-sndpost-entry,tob#nall 
h x c h a n g c  carriers in accordance with their preexisting equal acccss and nondiscrimination obligations, and 
(continued.. ..) 
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tramforms section 25 1 (g) into a categorical exemption for certain traffic from section 25 1 (b)(5). 
It is this transformation - much more than the shell game played with “information access” and 
“exchange access’’ - that is most offensive in today’s decision. 

2. The Commission’s claim that section 251(g) “excludes several enumerated categories 
of trafllc h m  the universe of ‘telecommunications’ referred to in section 251 (bX5)” (Order 7 
23) stretches the meaning of section 251(g) past the breaking pint.  Among other things, that 
provision does not even mention “excIud[ing],” “telecommunications,” “section 25 1 (b)(S),” or 
“reciprocal compensation.” 

Section 251(g), which is entitled, “Continued enforcement ofexchange access and 
interconnection requirements,” states in relevant part: 

On and after February 8,1996, each local exchange canicr, to the extent that it 
provides Wireline services, shall provide exchange access, i n f o d o n  access, and 
exchange services for such access to interexchange carriers and infonnaton 

interconnection restrictions and obligations (including receipt of compensation) 
that apply to such carrier on the date immediately preceding February 8,1996 
under any court order, consent decree, or regulation, order, or policy of the 
Commission, until such restrictions and obligations are explicitly superseded by 
regulations prescribed by the Commission after February 8,1996. 

service providers in accordance with the same equal access and nondi- ory 

47 U.S.C. $251(g). 

As an initial matter, it is plain fiom &g this language that section 25 1 (g) has 
absolutely no application to the vast majority of local exchange carriers, including those most 
affected by today’s order. The provision states that “each local exchange d e r .  . . shall 
provide [the enumerated services] . . . in accordance with the same equal access and 
nondiscriminatory interconnection restrictions and obligations . . . that apply to such carrier on 
rhe &re immediatebpreceding February 8, 1996.” Id (emphasis added). If a carrier was not 
providing service on Febnmy 7,1996, no restrictions or obligations applied to “such carrier” on 
that date, and section 25 1 (g) would appear to have no impact on that &a. The Commission 
has thus repeatedly stated that section 25 l(g) applies to “Bell Operatins Companies” and is 
intended to incorporate aspects of the MFJ. Applications For Consenr To The Transfer of 
Control OfLicenses And Section 214 Authorizations From Tele-Communications, Inc., 
Transfiror To AT&T Cop.., TraMeree., Memorandum Opinion and Order, 14 FCC Rcd 3160,a 
53 ( 1 999); see also cases cited srrpra note 3. Accordingly, by its express terms, section 25 1 (g) 
says nothing about the obligations of most CLECs serving ISPs, which are the primary focus of 
the Commission’s order. 

Moreover, it is inconceivable that section 25 1 (g)’s preservation of pre-1996 Act ‘‘equal 
access and nondiscriminatory interconnection restrictions and obligations” is intended to displace 
(Continued h r n  previous page) 
thereby neuhalize the potential aaticompaitiw impact they could have on the long distance market until such time 
as the Commission fmds it reasonable to revise or eliminate those obligations.”). 
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section 25 l(b)(S)’s explicit compensation scheme for local cania transporting and terminating 
each other’s trafiic. Prior to passage of the 19% Act, there were no rules governing 
compensation for such services, whether or not au ISP was involved. It seems unlikely, at best, 
that Congress intended the absence of a compensation scheme to preempt a provision explicitly 
providing for such compensation.’ At the very least, one would think Congress would use 
language more explicit than that seized upon by the commission in section 251(g). 

Finally, if, as the Commission maintains, section 251Q) “excludes several enumerated 
categories of traffic fbm the universe of ‘telecommunications’ r e f e d  to in section 251(b)(5)” 
(Order 7231, why does section 251(g) not also exclude this traffic 6rom the “uuiverse of 
‘telecommuuicaiions’” r e f d  to in the rest of section 25 1, or, indeed, in the emtire 1996 Act? 
As noted, section 251(g) nowhere mentions ‘‘reciprocal compensation” or even “Section 251 .” In 
fact, there appears to be no limiting principle. It would thus seem that, under the Commission’s 
interpretation, the traffic referred to in section 25 1 (g) is exempt from far more than reciprocal 
compensation - a consequence the Commission is sure to regret. See, e.g., Implementation of the 
Local Competition Provisions in the Telecommunications Act of 1996; Interconnection Between 
Local Exchange Carriers and Commercial Mobile Radio Sentice Providers, First Report and 
Order 1 1 FCC Rcd 15499,y 356 (1 996) (concluding that “exchange access” provided to IXCs is 
subject to the unbundling requirements of section 25 I (c)(3)). 

* * *  

The end result of today’s decision is clear. There will be continued litigation over the 
statu of ISP-bund traffic, prolonging the uncertainty that has plagued this issue for years. At 
the Same time, the Commission will be forced to reverse itself yet again, as soon as it dislikes the 
implication of treating ISP-bound traf€ic as “information access” or rrading section 251(g) as a 
categorical exemption from other requirements of the 1996 Act. The Commission could, and 
should, have avoided these consequences by applying its original analysis in the manner sought 
by the court. 

’ Ihe case of D(C traffic is thus completely different. ”here was a cornpawtion scheme in effect for such M C  

prior to enactment of the 1996 Act - the access charge m e .  Because rCC@Kd ~ p U l S & l l  and EhC acctss 
chage regime could not both apply to the same traffic, the Commission could reasonably con~lude that thee access 
charge regime should trump the reciprocal compensation provision of section 25 I (bX5). Ser Competitive 
T e & c o ~ i c a t i o n r  A s h  v. FCC, 117 F.3d 1068,1072-73 (8th Cir. 1997)- H m ,  thae is no pr-1996 Act 
compensation scheme to conflict with reciprocal compensation. As the Commission has slated, ”the Commission 
htu never applied either the ESP exemptjon or its N~CS rrganfmg the joint jmvision of access to the situation w h m  
two c a m k ~  ~ O ~ ~ a b o r a t e  to deliva traftic to LUI ISP.” Recipocal Cornpewion Deelamto~ Ruling? 26. 
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